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The Doha Development Agenda (DDA) launched in 20¢ds supposed to achieve further trade
liberalisation while at the same time taking intx@unt the needs of developing countries. Ten years
have passed since its inception and no end of tendR is in sight. In this context, plurilateral
agreements might constitute a solution to the impag WTO/DDA as well as a basis for future trade
agreements within the WTO context. This policy@etiaddresses the following questions: What are the
different types of plurilateral agreements negetiaso far? How could a plurilateral perspectivephel
solve the WTO/Doha Round impasse and contribusérémgthening of the multilateral trading system?

Plurilateralism: concept and role in Multi-level Economic Diplomacy

Negotiations in the context of tlezonomic diplomacgre concerned with economic policies related to
organisations such as World Trade Organization (WadKhe Bank of International Settlements (BIS).
Economic diplomats monitor and report on econonailicies in foreign countries and advise the home
government on how to best influence them. Econdlifitbmacy employs economic resources, either as
rewards or sanctions, in pursuit of a particulaeifgn policy objective. (Saner 2008) In the actatem

L Written by Prof Dr Raymond Saner, Director Diplom&ialogue, CSEND with thanks for excellent reshassistance to
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stages of this policy brief.

2 See CSEND Policy Brief Nr. 6, ‘Doha stalemate: licgiions and ways forward’



of complex international negotiations, there ardtiple levels of interaction between actors: urdtat,
bilateral, regional, plurilateral, multilateral, ittinstitutional and multi-institutional — multieior
negotiations.

Unilateralism does not involve any negotiation. However, it @ngidered as a distinct level because, in
trade negotiations, unilateral liberalization orotectionism has an impact on other economies by
expanding or restricting the access to the markets.

Bilateralismconsists of informal dealings between countriea oange of issues, or formal bilateral trade
or investment treaties. Bilateral agreements douitei to building up more complex agreements (at the
regional or global level). They could also haveoke rin determining how regional or multilateral esl
should be interpreted. Bilateral negotiations cd@ton a multilateral air even when no other psdies
officially involved. (Saner 2008)

Regionalismis relevant in economic diplomacy because agretmanthis level are often politically
motivated and offer a more rapid way of opening kets. The importance of this dimension has
fluctuated over time. In the case of trade negotiat a regional trade agreement must comply vhiéh t
requirements established by Article XXIV GATT, Alleé V GATS and the “Enabling Clause” covering
agreements between developing countties.

Multilateralism consists of more than two parties present in nagiotis. It provides for the involvement
of all countries who are members of a multilatenganization and consists of the regimes embodtied i
the WTO, IMF, WB, and United Nations. According Zartman (1994), multilateral negotiations are
fundamentally different to bilateral negotiationechuse the initial position of the parties is not
adversarial. In bilateral negotiations by definitithere are two opponents, whereas in multilateral
negotiations the process is structured accordinbeg@arties and issues and the different rolepéinies

play.

Strategic Negotiation Options: WTO Context

Options Examples

a) Unilateral: Countries may choose to impose ant-dumping meagai@st other WTO member
countries

b) Bilateral: Countries make requests and offers to other casitni early phase of Negotiation
Rounds

¢) Plurilateral: A larger group but not all member countries ageea sectoral agreement

d) Multilateral: All member countries accept the same agreement

€) Multi-ingtitutional: Countries conduct parallel and simultaneous netiotision related issue at different
institutions (e.g. at WTO, WIPO, WHO)

Source:Saner, Raymond (2008Jhe Expert Negotiator: Strategy, Tactics, Motivafi@ehaviour and
LeadershipLeiden: Martinus Nitjoff Publishers, p.217

3 For an overview of the different levels of complieternational negotiations see Saner, RaymondgR0be Expert
Negotiator: Strategy, Tactics, Motivation, Behawéord LeadershipLeiden: Martinus Nitjoff Publishers, pp.203-212.
4 For more information about regional trade agregminthe WTO context see
http://www.wto.org/english/tratop_e/region_e/regiethtm




In contrast to the multilateral approach to negities, there is a plurilateral perspective to the
negotiations in institutional settings, rule-makimgchanisms and settlement of disputes. This fdrm o
agreement is not exclusively applied in the WTOtert it is rather commonly used in different

international fora.

Plurilateralism can be defined as “a shared interest among aelimitimber of governments that brings
these together for interconnection” (Cerny 1993«ny suggests that at the end of the cold war tivase

a process of structural differentiation where ddfg system levels were separated from each otligraa

the same time, various functional dimensions becamoge distinct. According to this author, in
plurilateralism, the international system is compbnd volatile because it is not stabilized by any
hierarchical or polar arrangement of power. Atshene time, various crosscutting links and actiatsio
across both levels and functional structures. Acheactor has a combination of characteristics and
overlapping memberships, the system is pluralistitature.

The two main purposes of plurilateralism are: 1gtovide a forum where national governments seek to
reconcile domestic and international economic dhjes, by a process of voluntary cooperation”; 2nd
“to enable like-minded governments to develop agjneesitions which they can then advance in wider
multilateral contexts” (Bayne and Woolcock 2011)

Plurilateral negotiations are a sub-variety of iitatitral negotiations where a minority of membefs o
multilateral body agree to a deal which they hojilelve accepted by the rest of the members atgetar
stage (that is, “multilateralized” later on). (Sa@808)

The main difference between plurilateralism andaeglism is the number of countries participating i
negotiations. While a regional negotiation includesintries from a particular region (or regionghe
case of inter-regional negotiations), plurilatemali involves a larger group of countries within a
multilateral organisations such as the WTO. In WW&O context, plurilateral agreement means that a
group of member countries negotiate an agreemehtnathe larger rules context of the WTO. Such a
plurilateral agreement within the WTO can be of tlinds namely 1) restrictive (market access and
obligations only for members who signed such areament) or 2) open to all WTO members (full
application of MFN requirements. The plurilateraltpof the second option refers here to the prooéss
how this kind of plurilateral agreement was negetla (small number of member countries negotiate i
then open benefits to all other members even if theé not participate in the negotiation process

Zartman (1994) makes a distinction between plaikdtversus multilateral negotiations: the key elam
differentiating plurilateral from multilateral netiations is size and complexity. Multilateral neigtibns
present a higher level of complexity because ofgreater number of parties, issues, and time frame
involved. Also, multilateral negotiations tend také on a plurilateral structure by being reduced to
smaller number of leading parties-self-selectedsésious reasons with others playing a lesser,mdéfe,

or single-issue role. In this context, multilateragotiations are pluralized as part of the proadss
making their multilateral complexity manageable.

Another distinction between a plurilateral and altitateral agreement is the availability of a lietk
number of reservations under a plurilateral agreemBue to its limited nature (compared to a
multilateral agreement), the full cooperation oé tharties to the agreement is necessary to meet the
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objectives of the agreement. As a result, resematto plurilateral agreements are not allowed auith
the consent of all other parties to the agreem(@eichtner 2012:284-285) This principle is codified
international law by Article XX (2) of the 1969 \fina Convention on the Law of Treaties which states:
“When it appears from the limited number of the st&jing states and the object and purpose ofadytre
that the application of the treaty in its entirégtween all the parties is an essential conditibthe
consent of each one to be bound by the treatyseavation requires acceptance by all the parties.”

A first level of higher complexity describes andabses multi-actor negotiations within a single
institution of multiple membership like the UN, WT@nd related multilateral institutions where
negotiations to reach consensus agreements itmedf plurilateral agreements (participation ofited
number of members) or all members take part inTheas, an even more complex form of negotiations is
the multi-institutional negotiations when not only several different parties are imed, but the
negotiations take palace in a number of rounds mtiraber of different locations. Examples of such
negotiations are found almost only in the domainthaf international organizations and conferences:
members of the United Nations, for example, worfgetber in over a hundred organizations and
committees, with an enormous variety of issues Ekeurity, development, environment protection,
refugees, and human rights, among many othersddiitien, various UN specialized agencies and
committees have their seat or meet in New York, gsanVienna, Paris, Bangkok or Washington, to
name only the most important cities. (Saner 2008)

The most complex form of negotiations anelti-institutional — multi-actor negotiationsf state or non-
state actors of a mix of them an example beingQk® Mideast Peace Process which involved the
delegations from the Israeli and Palestinian sttie, Norwegian government as lead facilitator and
supportive facilitator countries (USA, Canada, dagelJ, Russia ) who chaired separate theme specific
negotiations (e.g. on water, refugees, regionat@eic development, arms control etc) in their reipe
capitals.

Complex multi-actor/multi institutional negotiati®emay involve conflict parties representing staesus
non-state actors such as NGOs or Multinational fpritees engaging in negotiations on bilateralateital
or multi-lateral basis as e.g. in the case of nagiog a global moratorium of bottom trawling fiskie
practice or Microsoft's negotiation on IP rightsaagst the Chinese government with tacit supponinfro
the US government. (Saner 2009)

As defined by Bayne and Woolcock (2011: 205) “paieral institutions are composed of like minded
countries, spanning several regions. Multilatenatitutions are universal in membership, thouglktyth
may require tests on entry.” Examples of plurilatdsodies are OECD G8, G2( G-77, the Financial
Stability Board (FSB), the Basel Committee on BagkBupervision (BCBS), the Commonwealth, the
BRICS and IBSA.

The link between the different levels of economgamacy is important because agreements reached at
one level can have implications for the other Isv&lor example, principles adopted with a pluritate
perspective may be converted into binding commitsanthe regional level. Or, regulatory standénds

5 OECD being a forum for the preparatory work foresgnents on services and agriculture in the GATIN&TO (Bayne and
Woolcock 2011).
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example in food safety) adopted in regional agregsnean provide a model for a wider applicatiorin
multilateral agreement.

Bayne and Woolcock (2011) have compared the diffage between the plurilateral and the multilateral
institutions. According to these authors, the nfeatures of the plurilateral bodies are:

» Plurilateral bodies have a stronger political cahtend expand their membership in light of the
changing international balance of power.

» Plurilateral institutions are better adapted foumtary cooperation than rule-making. Sometimes
they lack the power of enforcement.

» Give attention to multi-level activities. Voluntacpoperation can provide the content for tighter
rules at national, bilateral, or regional level.

As mentioned before, the plurilateral approach @ exclusively adopted in the WTO context.
Plurilaterasim has also been analyzed from theppetive of the “global south”. In this view, coues
like India, Brazil, South Africa (that constitut83$A), but also other countries like Russia and €hin
(combined are the BRICS) use plurilateralism toriger to collectivize their advantage and levelthgé
global and regional influence. (Chenoy 2010)

The so-called “emerging markets” have started fitdhap strategic economic and geopolitical alliagsice
to give them greater power status and balance ritheence of their neighbors. These alliances are
plurilateral in nature because they include a grofipountries. The strength of the emerging coaatri
lies in their distinction with the North and thdinkages with the South. These alliances are ssem a
strategy to seek resources and advantages fromathetries: for example India and China have bough
hundreds of thousands of hectares of land in Afr@aina in Central Asia; South Africa in the re$t o
Africa.’

Another approach to plurilateralism is also projbisethe field of trade facilitation and the promoot of
regional integration. For instance, in order to ioye trade integration in the SAARC (South Asia
Association for Regional Cooperation) regional ¢rddcilitation is proposed with the aim of improgin
existing infrastructure and administrative procesrThis strategy contemplates that, in the long term,
plurilateral approach is the way ahead in ordetdal with the political hostility between the twardest
economies and the uneven balance of power in tffierrelt is anticipated that with the realisatioh o
economic benefits through plurilateralism, doorsregotiations and dialogue will open up which may
further facilitate regional economic integratiorbu@ and Abbas 2010) In addition, a plurilateral
perspective to the negotiations in the field ofd&dacilitation (under the WTO umbrella) has been
suggested as an alternative to allow any developmgntry to accede and to accept its standards
according to the circumstances and pace of its dewelopment. Such an approach would also allow the

6 See Chenoy, Kamal Mitra (2010). “Plurilateralisntdahe Global South”, paper presented in the IBSAdemic Forum 2010.
Available from_http://www.ipc-undp.org/pressroon@fi/ipc138.pdf

" Dua, Kanika and Abbas, Seher (2010). “Plurilateraland Trade Facilitation: The Way ahead for ma¢ional Trade in South
Asia” in Asian Journal of Public Affaird/ol. 3 No. 2. Available from
http://www.spp.nus.edu.sg/ajpa/pdf/issue6/3%20Ka#iR0Dua%20and%20Seher%20Abbas.pdf




process of accession to be supported by negot&afammassistance. (Finger 2008) Last but not lehst,
National Foreign Trade Council, from the Unitedt&sahas also proposed to conclude a trade fdicitita
agreement as a way to demonstrate the value oiVir@ and to advance in the economic development
and job creatiof.

A plurilateral approach has also been applied tgotiations within the global telecommunications
regime used in the area of trade and telecommiumisatAgreements achieved in the area of trade and
telecommunications are a result of the interplajwben unilateral action, bilateral, plurilateraldan
multilateral processes. (Murphy Ives 2003) The en@: from Japan-U.S. bilateral negotiation, OECD
and multilateral trade and telecom talks, shows tlwercive pressure was a predominant factor in
bringing about negotiated change.

Considering regional integration schemes from ailpteral perspective was also supported by thaddni
States, under the Clinton Administration. This telgg was suggested by the Council of Economic
Advisers (CEA) to the President in their annualoréfior the year 1995. According to the CEA “Open
regionalism refers to plurilateral agreements #rat nonexclusive and open to new members to join. |
requires first that plurilateral initiatives be lulconsistent with Article XXIV of the GATT, which
prohibits an increase in average external barrigegond that, it requires that plurilateral agreetaanot
constrain members from pursuing additional libegglon either with non-members on a reciprocaldasi
or unilaterally. Because member countries are &blehoose their external tariffs unilaterally, open
agreements are less likely to develop into competisrgaining blocs. Finally, open regionalism irapli
that plurilateral agreements both allow and enapeirron-members to join. This facilitates the bemifi
domino effect described above.” [CEA (1995), p.]220

The International Centre for Trade and SustainBlgleelopment (ICTSD) is promoting the initiative af

a plurilateral Sustainable Energy Trade Agreem8E{T(A) that would eliminate the barriers to tradd an
investment in the new green technologies that aegled everywhere to spur sustainable gro@ETA
could bring together countries interested in addngsclimate change and longer term energy security
while maintaining open markets. Issues coverechisydgreement would be addressed in two phases: a
first phase would address clean energy supply gaadsservices, starting with solar, wind, small royd
and biomass and eventually extending to marinethgemal, clean coal, and transport related biofuels
and a second phase could address the wider scagrefy efficiency products and standards, buikling
and construction, transportation, and manufacturBuch an agreement could be conceived within the
WTO framework as a stand-alone plurilateral agregnsmilar to the Government Procurement
Agreement (GPA) or, it could extend concessionaiwMFN basis to all WTO Members, similar to the
Information Technology Agreement (ITA), with such axtension conditional on the accession of a
“critical mass” of members based on different traclenate, or energy-related criteria. Alternatiyel
SETA could be conceived as a stand-alone plurddtgreement outside of the WTO, open to other non-
WTO Members (with the possibility of eventually avporating such an agreement into the WTO
framework at some point in the future).

8 See http://www.nftc.org/newsflash/newsflash.asp284dtdew&id=236&articleid=3420&category=All

9 See ICTSD (2011). “Fostering Low Carbon Growthe Tase for a Sustainable Energy Trade Agreemigit'SD Global
Platform on Climate Change, Trade and Sustainalergy. Available from_http://ictsd.org/downloads/201 1J/fb3tering-low-
carbon-growth-the-case-for-a-sustainable-energyetagreementl.pdf
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Within the WTO context, a plurilateral “Club-of-Gig” approach has been proposed by the World
Economic Forum (WEF) as a way to address the WT@meand new emerging issuéSAccording to

this vision, the WTO embodies elements of a clulslobs by having separate codes to which its
members could subscribe. A plurilateral approacghinbe useful since it appears difficult to obtain
agreement by all members to accept obligations amge of new issue areas, an alternative approach
entailing a more variable set of commitments. ThERAGlobal Agenda Council considers the WTO
should only host clubs that are “(a) related toniission; (b) enforceable by the means availablih¢o
organization and the members who join the club; dainpatible with maintaining and enhancing
legitimacy; and, (d) composed of some minimum thots of members, be it measured in volume of
trade represented, number of jurisdictions or sother criteria.” All WTO members should be able to
participate in the negotiations as in the casehef@Government Procurement Agreements. Provision of
benefits to non-members should not be required AtB® model), but benefits could be allowed. Clubs
should be required to use the WTO system for sgtisputes. In particular, using a common Appellat
Body would help assure cross-club consistencyeénriterpretation of the rules. Finally, a set afncoon
provisions should be required of all clubs includiapacity-building and technical assistance (also
exploring possibilities of providing special andfeliential treatment); binding obligations (adherero
club rules should be binding on all club membensl, all clubs should be required to use the enfoergm
provisions); and minimum coverage (avoiding thealesshment of clubs with a limited number of
members, each club would need to meet a baselimbership requirement, be it volume of trade
represented, number of countries, or some otheedgrriteria).

Last but not least, this process of forming blooaceptualized as plurilateralism is criticized ey
analysts for being a disruptive process for thetitatéral level because of its informal and fragteen
character. According to Oelemoller (2007), “infotn@urilateralism” has made policy making less
transparent and democratic. Following the examplmigration, the author argues that “ideas mooted
and molded through these informal processes fittebtly through into technocratic systems of
governance at the national level, where it is ishiiced and normalized into the formal, public disseu

In the few publications on this area, informal pateralism tends to be portrayed as a welcometiaddi

to formal multilateralism (Channac 2002; Channa@8)( suggesting that on the basis of ideational
affiliation, policy makers move to extra-instituti@l and opaque fora to consult on problems they
commonly identify.”

Summarizing, the plurilateral perspective to inédtonal negotiations is not new because it has peén

in place since the end of the Cold War. This apghda not only adopted in the context of the WTGQ, b
also in other international fora dealing with diffat subjects like finances, telecommunicatioresidr
facilitation and migration. In the context of ecamio diplomacy, plurilateralism is seen by the astdyas
one of the different levels of international negtiins where the agreements reached at one lemel ca
have implications for the other levels. Any plutéieal approach should consider the different lewadls
economic diplomacy in order to prevent informabityd fragmentation of the larger multilateral system

10 See World Economic Forum (2011). “A Plurilaterg@lltib-of-Clubs” Approach to World Trade Organizati@aform and New
Issues” Global Agenda Council on Trade. Available from
http://www3.weforum.org/docs/GAC10/WEF _GAC_Tradep&a 2009-10.pdf




What is a plurilateral agreement in the context othe WTQO?

According to the WTO definition, a plurilateral agment involves only some (and not all) WTO
members A plurilateral agreement implies that member cdastwould be given the choice to agree to
new rules on a voluntary basis. This contrasts With multilateral agreement, where all members are
party to the agreemett.

The Marrakesh Agreement (WTO Agreement) establgshime World Trade Organization (WTO)
contains a number of provisions that allow WTO merslio negotiate plurilateral agreements. Artitle |
states that thé&Plurilateral Trade Agreements do not create eitloligations or rights for Members that
have not accepted them.”

According to Article IIl, the WTO shall provide tHeamework for the implementation, administration
and operation of the Plurilateral Trade Agreemdrtsthermore, the bodies provided for under thgge t
of agreements shall carry out the functions assigoehem under those Agreements, shall operatenwit
the institutional framework of the WTO and shalegehe General Council informed of their activitoes

a regular basis (Article V).

On the other hand, Article X:9 of the WTO Agreemestablishes that in order to include new
agreements in Annex 4 (Plurilateral Agreementsgeision by consensus in the Ministerial Conference
(or General Council) is required. It is also neaeggo include such a new agreement in the list of
plurilateral trade agreements in Appendix | of D8U. This requires, according to Article X:8 of the

WTO Agreement, a decision to amend by consenstlgiMinisterial Conference (or General Council).

Such a decision shall take effect for all Membegrsruapproval by the Ministerial Conference. In cast

to the situation where an amendment is made to YAhnie the WTO Agreement, there exists no two-

thirds majority fall-back option when consensusads achieved. (Harbinson and De Meester 2012)

For the most part, all WTO members subscribe t0\ANO agreements. After the Uruguay Round four
agreements remained, originally negotiated in tleky® Round, which had a narrower group of
signatories. These agreements, known as “plurdbt@greements”, provided a means of breaking the
impasse in the negotiations that led to the TokgariRl, when countries like India were not prepaced t
accept the additional disciplines implied in thek§@ Round codes. When the WTO was established in
1995, all other Tokyo Round agreements became latal@al obligations (obligations for all WTO
members)?

The formal legal provisions for the establishmefrplarilateral trade agreements should be consttire
combination with a set of informal criteria whi@gcording to Jackson (2000), would be used to peesu
nations to refrain from exercising consensus-blaghechniques. The criteria include the followffig:

1, SeeWTO Glossary, http://www.wto.org/english/thewto le&sary e/glossary_e.htm
12.5ee Annex 1 for a list of WTO provisions allowifng the negotiation of plurilateral agreements.
13 See_http://www.wto.org/english/thewto_e/whatisif e#fagrm10_e.htm

14 See Jackson, John H (2000). “Dispute Settlemahtt@nWTO” in World Trade Organization (edsxom GATT to the WTO:
the multilateral trading system in the new millammiGeneva, Switzerland, pp.79-80.
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First, the proposed agreement would be consistigntany of the already existing other rules of WW&O
and its Annexes (specially Annex |, GATT, GATS amRIPS). The rules established by the new
plurilateral agreement should not have a detrimiémtpact on those countries that would not be pért
the agreement.

Second, the proposal for a plurilateral agreeméoulsl have a “substantial” number of proponents
between the WTO members. Jackson (2000) suggestd @hor 20 members would be a “substantial”
amount, although he mentions that the minimum numlmaild be left ambiguous, as long as it was not
just a few members.

Third, the proposed plurilateral agreement sho@dpen to accession by any WTO member and leave
nothing further to be negotiated. The new agreem@ght contain some exception for a “scheduling”
type apparatus analogous to GATT tariff scheduteSATS services schedules.

Fourth, it would be required that a majority vofetlte Council would recommend the addition of the
plurilateral proposal to Annex IV. This majority teg suggests Jackson (2000) could be something of a
supermajority (two thirds) but also other formutds/otes could be envisaged. The author warnsthizat

a vital national interest declaration could be ugeblock consensus.

Finally, bringing the new plurilateral agreemententhe WTO umbrella by adding it to Annex IV might
have some financial implications for the costshef $ecretariat, hence, Jackson (2000) suggests an
additional principle to avoid consensus blockingldde at the financial costs of the additionaivétgt
created by the proposed plurilateral agreement.alitieor proposed that these criteria could help
minimizing the risks of consensus blocking and thatuld be developed via resolutions of the Gaher
Council or the Dispute Settlement Body in the faffirecommendations to members”, providing
informal practice which could be effective overtime

What are the different types of plurilateral agreenents negotiated so far?

Agreement on Trade in Civil Aircraft

This agreement entered into force on 1 January.1@8frently with 31 signatorié€% the agreement on
trade in civil aircraft is one of two current pliateral agreements signed by a smaller number cOWT
members. The signatories to the Agreement are:nddb&anada, the European Union (the following 20
EU Member States are also Signatories to the Ageaein their own right: Austria, Belgium, Bulgaria,
Denmark, Estonia, France, Germany, Greece, Irelaaly, Latvia, Lithuania, Luxembourg, Malta, the

15 See http://www.wto.org/english/tratop_e/civair_e#ii_e.htm

18 The WTO website suffers from a lack of coherencieims of countries that are party to the Agreemeritrade in Civil
Aircraft. While in one section of the website iated that this Agreement “now has 30 signatories”
(http://www.wto.org/english/thewto_e/whatis_e/tifagrm10_e.htm#civjl another section states that it “now has 31 sayres”
(http://www.wto.org/english/tratop_e/civair_e/civag.htn). As stated in footnote 15, and according to #st Report of the
Committee on Trade in Civil Aircraft, the Agreememt Trade in Civil Aircraft has 31 signatories.




Netherlands, Portugal, Romania, Spain, Swedentantdbited Kingdom), Egypt, Georgia, Japan, Macao
China, Norway, Switzerland, Chinese Taipei anddhied States.’

The signatories of the Agreement on Trade in Giuitraft agreed to eliminate (on an MFN basis) impo
duties on all aircraft, other than military airdraind other products covered by the Agreementl(civi
aircraft engines and their parts and componentspatiponents and sub-assemblies of civil airciait)
flight simulators and their parts and componerar} to extend some procedural benefits to the ptedu
of other signatories. At its meeting of 16 July 29%he Aircraft Committee established the Sub-
Committee of the Committee on Trade in Civil Airitrism which negotiations under Article VIII.3 of ¢h
Agreement would be conducted. This Sub-Committeg at met since its fourteenth meeting in
November 1995.

As regards to its enforcement, the Agreement odd i Civil Aircraft has not been invoked in any of
the disputes so far. However, there has been atdifietween the EU and the US related to measures
affecting trade in large civil aircraft (Dispute$B16 and also DS347)where other WTO multilateral
agreements were cited like the Agreement on Sudssitid Countervailing Measures and the GATT
1994

Agreement on Government Procurement (GPA)®

So far, this is the only legally binding agreemanthe WTO focusing on the subject of government
procurement. GPA is a plurilateral agreement inetlth Annex 4 of the WTO Agreement. Its present
version was negotiated in parallel with the Urugudgund in 1994, and entered into force on
1 January 1996. As established by Article XXIV:7ihe GPA, its member countries engaged in 1998 in
further negotiations in order to improve the agreetft

The conclusion of a new GPA, together with the ssiom of Russia to the WTO, was one on the main
deliverables of the WTO 8th Ministerial Conferen@&efore the official opening of the Ministerial
Conference the Ministers belonging to the 42 pautiiethe Agreemefftadopted the text of the revised
Agreement and the annexes containing the commisnemide for the expanded coverage. This

”Report of the Committee on Trade in Civil Aircrg2011), WTO Document WT/L/827, available from
http://docsonline.wto.org:80/DDEDocuments/t/WT/L78@c WTO Members with observer status in the Commigiree
Argentina, Australia, Bangladesh, Brazil, Camerddhina, Colombia, Gabon, Ghana, India, Indonesiagl, the Republic of
Korea, Mauritius, Nigeria, Oman, the Kingdom of 8iafirabia, Singapore, Sri Lanka, Trinidad and Tahatunisia, Turkey
and the Ukraine. In addition the Russian Fedamai@lso an observer. The IMF and UNCTAD are alsservers.

18 For more information about these disputes_see/hitpw.wto.org/english/tratop_e/dispu_e/cases_e/s8htm

19 For a list of dispute settlement in the aircrafttsr see

http://www.wto.org/english/tratop _e/dispu_e/dispubjects index_e.htm?id=G33#selected subject

20 For a comprehensive list of bibliography availabléhe field of Government Procurement see
http://www.nottingham.ac.uk/pprg/documentsarchiisibgraphies/comprehensivepublicprocurementbitstpdpy . pdf

2L For an analysis of the background negotiationtherGPA see Nicholas Niggli's article on “Enjewinaplications
systémiques de la révision de 'AMP de 1994: versiouveau changement de paradigme?”, March 20&0able from
http://www.dievolkswirtschaft.ch/fr/editions/2010@8&lf/Niggli.pdf

2 For a list of Observer Governments to the GPA ktp://www.wto.org/english/thewto_e/minist_e/minklbrief gpa_e.htm
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achievement is also expected to speed up the amceasfsnew members: China and other eight WTO
members, currently negotiating accession to the Ggreement?

Parties to the GPA

Parties Date of entry into force/accession
Armenia 15 September 2011
Canada 1 January 1996

European Union

with regard to its 27 member States:
Austria, Belgium, Denmark, Finland, France, Germa 1 January 1996
Greece, Ireland, Italy, Luxemburg, the NetherlarRistugal,
Spain, Sweden and the United Kingdom

Cyprus, Czech Republic, Estonia, Hungary, Lat\ 1 May 2004
Lithuania, Malta, Poland, Slovak Republic and Stoae

Bulgaria and Roman 1 Januar 2007
Hong Kong , China 19 June 1997
Iceland 28 April 2001
Israel 1 January 1996
Japan 1 January 1996
Korea 1 January 1997
Liechtenstein 18 September 1997
the Netherlands with respect to Aruba 25 October 1996
Norway 1 January 1996
Singapore 20 October 1997
Switzerland 1 January 1996
Chinese Taipt 15 July 2C0¢
United States 1 January 1996

Source: WTO websitdattp://www.wto.org/english/tratop _e/gproc_e/memabbtm

The revised text of the GPA makes the provisionthefAgreement more user-friendly and more updated
taking into account the new developments in curgevernment procurement practice like the inclusion
of electronic tools in the procurement processréli®ealso a significant extension of the coverafgthe
Agreement: one Party agreed to cover all of itwipees and territories; other Parties added at l»as
hundred additional entities to be included in trsgihedules; also, additional services coveragebbas
added by almost all Partié5.

The GPA is based on the principles of opennesssperency and non-discrimination, which apply to
Parties' procurement covered by the Agreementadbenefit of Parties and their suppliers, goods an
services. (Anderson and Osei-lah 20Thjs agreement does not automatically apply t@allernment
procurement of the Parties: the coverage of theeémgent is determined with regard to each Party in
Appendix | Annexes specifying the central and sabt@l government entities as well as other esfitie
such as public utilities, that each Party has cdtechito complying with the Agreement. The obligagio
apply to procurement:

23 See http://www.wto.org/english/news _e/news1l e/ghfdecll e.htm
24 See http://www.wto.org/english/tratop _e/gproc_gftiations _e.htm
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» by the procuring entities that each Party hasdiste Annexes 1 to 3 of Appendix I, relating
respectively to central government entities, sulitreé government entities and other entities
such as utilities;

» of goods;

» of services and construction services that areifsgedn lists, found respectively in Annexes 4
and 5 of Appendix I; and

- of an estimated value not less than certain thtdskedues, which are specified in each Party's
Appendix | Annexes. The thresholds for some Padiesset at 130.000 SDR (Special Drawing
Rights) (equivalent to 202,000 US$) for goods aadvises procured by central government
(Annex 1) entities. Higher thresholds are applieainl respect of sub-central (Annex 2) and
“other” (Annex 3) entities. A separate thresholdakh for some Parties, is set at 5,000,000 SDR
(equivalent to 7,777,000 US$) is applicable to tmasion services procured by all entitfés.

Excepting some provisions referring to competiiibgovernment procurement (see Annex 2), the text o
the GPA does not include any specific provisionuwhiovestment, nor trade facilitation (Singapore
issuesy?

GPA is a plurilateral agreement comprising provisiaunder which adhering WTO members grant
reciprocal benefits to each other but not to nori@pants. It is administered by a Committee on
Government Procurement, which includes the WTO nemthat are parties to the GPA, and is subject
to WTO Dispute Settlement procedufé®Because of the plurilateral nature of the Agreemarticle

XXII contains a number of special rules or procegucrovered by its Article XXI1:3,5-7. In particujat

is worth to highlight Article XXII:7, a provision igdallowing the so-called “cross-retaliation”. the
suspension of concessions or other obligations rutie GPA as a result of disputes arising under the
other WTO Agreements as well as suspension of ssimes or other obligations under any other WTO
Agreement because of any dispute arising undeG®P&. In the case of the GPA, there were 4 cases in
the WTO DSB directly invoking this plurilateral agment. The WTO members involved in these
disputes (either as compliant or as respondent® Wex United States, the European Union, Japan and
Korea®®

Overall, there are three main areas in which WTQnllders work to address the issue of government
procurement in the multilateral trading system: phailateral Agreement on Government Procurement;
the negotiations on government procurement in sesvpursuant to Article XIll:2 of GATS; and the
work on transparency in government procurement@éWorking Group established by the Singapore
Ministerial Conference in 1996. Although complenaapt each of these areas of work has its distiactiv
characteristics in terms of the type of work catrgit, main principles, scope of application (cewgs),

% For an overview of the countries” thresholds in éxes 1, 2 and 3 of Appendix 1 of the GPA see
http://www.wto.org/english/tratop_e/gproc_e/thresitm

26 See http://www.wto.org/english/thewto_e/whatisif eftbey3 e.htm

2 See http://www.thecityuk.com/assets/Uploads/Next&ation-Negotiations-25-Oct-2011-FINAL.pa.5

28 For an overview of these cases see
http://www.wto.org/english/tratop_e/dispu_e/dispgreeements_index_e.htm?id=Al5#selected_agreement
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and nature of participation by WTO Members. These aummarized in the following table:

The three main areas of work in government procurerant in the WTO

Plurilateral Agreement on
Government Procurement

General Agreement on Trade
in Services

Working Group on
Transparency in
Government
Procurement*

Type of work

administration of existing WT(
agreement

negotiations based on
Article XIII:2 of GATS

study and elaboration of]
elements for inclusion in
an appropriate agreeme

Main principles

transparency and
non-discrimination

transparency
and possibly
non-discrimination

only transparency
(preferences not affecte

Scope of work goods and services, including|jonly services government procuremerjt
construction service practice

Participation plurilateral multilateral multilateral
(not all WTO Members are  |[(all WTO Members involved) |(all WTO Members
Parties) involved)

Source: WTO websitdattp://www.wto.org/english/tratop _e/gproc_e/ovewie.htm

The GPA also contains special provisions for depielp countries in order to meet their specific
development objectives (Article V:1). These objessi should be taken into account in the negotiaifon
coverage of procurement by entities in developet! daveloping countries (Article V:3,5-7). Article V
also contains provisions on: technical assistaActc(e V:8-11); establishment of information cerse
giving information on procurement practices andcpdures in developed countries (Article V:11);
special treatment for least-developed countriegiglerV:12 and 13); and review of the application o
Article V (Article V:14 and 15). As an exception the general prohibition of offsets, developing
countries may negotiate, at the time of their asiogs conditions for the use of offsets provideesthare
used only for the qualification to participate ietprocurement process and not as criteria for dingr
contracts (Article XVI).

According to Miller (2011) the following transitiahmeasures will potentially be available to theAGP
acceding Parties: price preferences; offsets; phimseddition of specific entities and sectors; and
thresholds that are initially set higher than thermanent level. Furthermore, a provision has laésm
made for delaying the application of any specifitigation contained in the Agreement, for a peridd

five years following accession to the Agreementlfeast Developed Countries (LDCs) or up to three
years for other developing countries. Overall, ¢hpsovisions on special and differentiated treatmen
under the new text are more focused on market giiotemeasures and derogations on procedures and
transparency rather than on preferential markedsscc

The GPA is becoming attractive for other WTO Menshieecause of three main factors (Arrowsmith and
Anderson 2011): the growing membership of the Agret prospect accession to it by developing,
transition and other economies; the prospect ohdugl broadening, its flexibility, user-friendlsgeand
relevance; and increasingly important role thatlipubfrastructure investment is playing as wellthe
critical importance of such spending based ondaét open competition to maximize value for taxpsyer

Within the European Union, the European Commisgias recently proposed a new regulation to
increase the incentives for EU's trading partnkas bpen up their public procurement markets to EU
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bidders. The proposal aims to ensure that: Europeaimesses have fair access to worldwide public
procurement markets; and that all companies (batiofiean and non-European) are on an equal footing
when it comes to competing for business in the Epliblic procurement markét. Although the
European Commission supports this initiative bytisgathat it is designed to end unfair competition,
other countries have a critical position to it hesmathey think that it could increase protectionzmal
initiate trade wars: companies could be blockedhftodding for public contracts in the EU if theinrhe
countries are thought to be excluding bids from fizbhs. China seems to be the main target of the
proposed legislation. Other countries that mightdrgeted are United States and Japan, both ofthwhic
are signatories of the GPA.

The case of Chinese Taipei could be viewed as ampbe of a country joining a plurilateral agreement
not on a fully voluntary basis. According to Lo (), Chinese Taipei did not have a choice about
whether or not joining the GPA because this wascuest by its trading partners. However, following
such pressure the country was fortunate to brimgiabome beneficial outcomes like providing doneesti
industries with opportunities to participate in theocurement markets in other GPA signatories. In
addition, the commitment of accession has fostaredform of the country’s government procurement
regime.

In other cases accession has been facilitated hyhdes’ participation in bilateral trade agreements
containing government procurement chapters thatlaagely modelled on the GPA (Andersen al.
2011). A great part of the regional trade agreem@RITAs) notified to the WTO in the recent years
contains provisions on government procurement.prbeisions on government procurement in RTAs are
linked to the GPA in different ways: often, at lease of the parties to the agreement is a GPA/palto

a considerable number of the RTAs contain refergrioebroader international rules on government
procurement (GPA among others). In those RTAs &skahg detailed provision on government
procurement, the Parties to these agreements hade mfforts to avoid overlapping by modelling
obligations on the basis of GPA and/or importingAg#rovisions by reference.

Last but not least, it is important to mention t@alvernment Procurement is not exclusively addckesse
the WTO context but also by other internationalamigations like UNCITRAL, World Bank and OECD.
UNCITRAL issued a Model Law on Procurement of Godtisnstruction and Services in 1994 and a new
version was adopted in 2011. (Nicholas 2011) Thosleh constitutes a “template” for a system of publi
procurement regulation with the objective to inee&rade through more harmonised public procurement
procedures. On the other hand, the World Bank aksists its member countries in analyzing their

29 The key aspects of the proposal for a Regulatiertte following: 1) levels of openness of the Epiislic procurement
market are confirmed; 2) the Commission may apptbaeEU contracting authorities for contracts ab8% million exclude
tenders comprising a significant part of foreigrod® and services where these contracts are natezbig existing international
agreements; in the event of repeated and serisaamination against European suppliers in non-Buhtries, the Commission
will have at its disposal a mechanism allowingitestrict access to the EU market, if the couatrside the EU does not
engage in negotiations to address market accesdamtes. Any restrictive measures will be targefmdexample by excluding
tenders originating in a non-EU country or imposingrice penalty; the proposal increases transpgram abnormally low
offers inorder to combat unfair competition by non-EU sugnslion the European market. According to the Ew@ope
Commission website, the EU commitments taken inGR& and bilateral trade agreements are fully retgglewith this

initiative. See http://trade.ec.europa.eu/docligggfindex.cfm?id=788

30 See the article “EU looks to protect home turf"®tgphen Castle, International Herald Tribune, 22dH 2012.
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present procurement policies, organization, anccqaores by undertaking a Country Procurement
Assessment Report (CPAR). This instrument, desigmddly 2000, is intended to be an analytical tool
diagnose the health of the existing system in antguand to develop and establish an action plan to
improve a country's system for procuring goods,ksipand consulting servic&sFinally, the OECD has
developed a set of Principles for Enhancing Intggim Public Procurement based in four pillars:
transparency; good management; prevention of mdazin compliance and monitoring; and
accountability and contrdf. The OECD supports and measures progress the iraptation of these
principles through a Toolbox of existing public ppoement tools used in member and non-member
countries, Public Procurement Reviews and analyspablic procuremerit

I nternational Dairy Agreement and | nternational Bovine Meat Agreement *

International Dairy Agreement and International BevMeat Agreement were part of Annex 4 of the
WTO Agreement. This Annex contained 4 “plurilateaglreements” concerning trade in civil aircraft,

government procurement, dairy and bovine meat otispdy. These 4 agreements had originally been
negotiated in the Tokyo Round but, after the casiolu of the Uruguay Round, had been applied to a
narrower group of signatoriés.

The agreements on dairy and bovine meat were tatednat the end of 1997; the signatory countries
decided that those sectors were better handledr uhdeAgriculture and Sanitary and Phytosanitary
agreements. Some aspects of their work had beeafidagped by the small number of signatories: for
example, some major exporters of dairy productsndidsign the Dairy Agreement, and the attempt to
cooperate on minimum prices therefore failed — mimn pricing was suspended in 1995.

The objectives of the International Diary Agreemesatre: “to achieve the expansion and ever greater
liberalization of world trade in dairy products uadmarket conditions as stable as possible, orbtsés

of mutual benefit to exporting and importing coigdf and “to further the economic and social
development of developing countrie@h the other hand, the objectives of the Inteomati Bovine Meat
Agreement were:*l. to promote the expansion, ever greater liberation and stability of the
international meat and livestock market by facilitg the progressive dismantling of obstacles and
restrictions to world trade in bovine meat and Iagimals, including those which compartmentalize th
trade, and by improving the international framewafkworld trade to the benefit of both consumer and
producer, importer and exporter; 2. to encourageeaer international cooperation in all aspects
affecting the trade in bovine meat and live animaith a view in particular to greater rationalizati

3L A full list of CPARs is available from http://www-
wds.worldbank.org/external/default/main?pagePK=G8B8&piPK=64620093&theSitePK=523679&menuPK=6418 &%
Name=WDS&pageSize=20&docTY=540617

%2 See http://www.oecd.org/document/25/0,3746,en_284935 42768665 1 1 1 1,00.html

33 A list of OECD Public Procurement Reviews is aafie from

http://www.oecd.org/document/5/0,3746,.en_2649 3443883909 1 1 1 1,00.html#reviews3

34 See http://www.wto.org/english/thewto_e/whatisif eéfagrm10_e.htm#dairyandbeef

% See
http://ec.europa.eu/world/agreements/prepareCresati€s\Workspace/treatiesGeneralData.do?step=0&nptdirue&treatyld=5
65
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and more efficient distribution of resources in th&ernational meat economy; 3. to secure additiona
benefits for the international trade of developimuntries in bovine meat and live animals through a
improvement in the possibilities for these cousttie participate in the expansion of world tradehese
products by means of inter alia: (a) promoting letegm stability of prices in the context of an exgiag
world market for bovine meat and live animals; gh}l promoting the maintenance and improvement of
the earnings of developing countries that are etgrerof bovine meat and live animals; the abové wit
view thus to deriving additional earnings, by meahsecuring long-term stability of markets for lmav
meat and live animals; 4. to further expand trade @ competitive basis taking into account the
traditional position of efficient producers.The International Bovine Meat Agreement appliedthe
bovine meat products listed in its Annex and to ather product that may be added by the Internation
Meat Council.

The International Diary Agreement and the Inteorsl Bovine Meet Agreement are examples of
termination of a plurilateral agreement. When gartb an existing Plurilateral Trade Agreement viish
see it terminated (deleted from Annex 4), the Btinial Conference may decide the matter by
consensus, as was the case for the Internatioraaly igreement and the International Bovine Meet
Agreement that were terminated by consent of titcjgzating Members. (Footer 2006:147)

I nformation Technology Agreement (I TA) *

The Ministerial Declaration on Trade in Informatidechnology Products (ITA) was concluded by 29
participants at the Singapore Ministerial Confeseitt December 1996. The ITA provided that it would
only enter into force when the participants thatifieal their acceptance of the ITA would represent
approximately 90 per cent of world trade in infotima technology Producfé.This threshold was met by
1 July 1997, when the ITA entered into force. (Hiasbn and De Meester 2012)

A formal Committee under the WTO was establisheterathe ITA came into being, by the

Implementation of the Ministerial Declaration onadle in Information Technology Products. The
Committee held its first meeting on 29 Septemb&71%nd established a set of rules of procedurelasim

to other WTO bodies and involving a diverse agaetited to the ITA?

Since 1996, the number of participants has incoetisthe current 74 WTO members, representing about
97 per cent of world trade in information technglcpr‘ljoducts?.9 The Committee of Participants in the
Expansion of Trade in Information Technology Pradwonfirmed, on 28 March 2012, that Colombia is
joining ITA after completing its negotiations anghemitting to a schedule of liberalization.

%6 See http://www.wto.org/english/tratop_efinftec adfitro_e.htm

37 Annex to the Ministerial Declaration on Trade ifidmmation Technology Products, paragraph 4.

% See WTO Document G/IT/&vailable from http://www.wto.org/english/trataginftec_e/qit3.docOn the participation of
observers in the Committee, the document statéSNteanbers of the World Trade Organization which a@ participants to
the Ministerial Declaration and Governments whick abservers to the Council for Trade in Goods fiedlpw the proceedings
of the Committee of Participants on the Expansiofrade in Information Technology Products, heréieareferred to as the
‘Committee’, in an observer capacity.”

3% The schedules of concessions for tariff reducttmnsTA signatory countries are available from
http://www.wto.org/english/tratop_e/inftec_e/itsdsee.htmTheschedule of the European Communities comprises the
commitments of the 25 member states (Bulgaria amdd®ia have individual schedules).
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Parties to the ITA by economic status, 1996—2008

Developed countries Developing countries
j(\J(iﬁZ:j Economic status (based on World Bank income clasgiéition
ITA High income Upper middle income | Lower middle income | Low income
1996 Australia, Austria, Turkey Indonesia

Belgium, Canada,
Denmark, Finland, France,
Germany, Greece, Hong
Kong, Iceland, Ireland,
Italy, Japan, South Korea,
Liechtenstein,
Luxembourg, Netherlands,
Norway, Portugal,
Singapore, Spain, Sweden,
Switzerland, Chinese
Taipei, United Kingdom,
United States

1997 | Czech Republic, Estonia, | Costa Rica, Malaysia,| El Salvador, India,
Israel, Macao, New Poland, Romania Philippines, Thailand
Zealand, Slovakia

1998 Panama
1999 | Croatia Latvia, Lithuania, Albania, Georgia, Kyrgyzstan
Mauritius Jordan

2000 | Cyprus, Oman, Slovenia

2001 Bulgaria Moldova

2003 Bahrain China, Egypt, Moroccg

2004 | Hungary, Malta

2005 Nicaragua

2006 | Saudi Arabia Dominican Republic Guatemala, Honduras

2007 United Arab Emirates Vietham
2008 Peru Ukraine

Source: Anderson and Mohs (2010)

ITA was originally negotiated by a “critical massf WTO members. But it is universal in its applioat
because the adhering members each schedule thamitments in their WTO/GATS schedules; and the
resultant benefits are extended to all WTO membaran MFN basi&® ITA has not been included in
Annex 4 of the Marrakesh Agreement with the otherrilateral agreements (Trade in Civil Aircraft,
Government Procurement and Diary and Bovine Mégi)lowing Harbinson and De Meester (2012),
“the “critical mass” approach used in trade in godatilitated the conclusion of an agreement ansng
subset of WTO Members. The additional obligatiomshie agreement can be incorporated in the WTO
framework for those Members accepting them by nwkinreference to the new agreement in these
Members’ tariff schedules. Hence, such inclusioesdaot need a decision by consensus in the Miigdkter
Conference or General Council, contrary to theusidn of plurilateral agreements in Annex 4 to the

40 See http://www.thecityuk.com/assets/Uploads/NextdBation-Negotiations-25-Oct-2011-FINAL .paif.4
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WTO Agreement he benefit of such agreements must be extendedrtiog of Article I:1 of the GATT
1994, on an MFN basis to all WTO Members.”

ITA is solely a tariff cutting mechanism: it proesl for participants to completely eliminate dutesIT
products covered by the Agreement. Developing agurdrticipants have been granted extended periods
for some products. There are no binding commitmeatgerning NTBsITA encourages the signatories
“to consult on non-tariff barriers to trade in infmation technology products” In November 2000 the
ITA Committee approved a one-year work programmeam-tariff measures on ITA products consisting
of three phases: phase | would identify NTMs whach impediments to trade in ITA products; phase I
would examine the economic and developmental impastich measures on trade in ITA products and
the benefits which would accrue to participantsrfraddressing their undue trade-distorting effeatsl
phase Ill would be the formal consideration by @memmittee of the outcomes of phases | arfd IL.

Different meetings of the ITA Committee emphasitieel importance of the work on NTBs in the ITA
sector and also reported the developments in thelAlAegotiations on NTBs where, at the meeting of
the Committee on May 2011, two delegations mad# fireposals on NTBs in the electronic sector,
pertaining to the electrical safety and electronetigncompatibility of electronic goods in the coritef
NAMA. It was agreed that to revert to this isstismext Committee meeting continue the discussion on
NTBs.

ITA sets three basic principles: 1) all producttdd in the Declaration must be covered, 2) alltrbas
reduced to a zero tariff level, and 3) all othetiekiand charges must be bound at zero. Thereaare n
exceptions to product coverage. The text of theeAgrent does not include special provisions for
developing countries, although it is contemplatesl possibility for sensitive items to have an edtzh
implementation periotf According to the text of the Agreemefatach party shall bind and eliminate
customs duties and other duties and charges ofkémy ... through equal rate reductions of customs
duties beginning in 1997 and concluding in 200@ogmizing that extended staging of reductions and,
before implementation, expansion of product coveratay be necessary in limited circumstances.”
Commitments undertaken under the ITA in the WTO @arean MFN basis, and therefore the benefits
must be extended to all other WTO Members.

As regards to the status of implementation of tigegeAment, according to the Committee of Particpant
on the Expansion of Trade in Information Technoldgwducts, as of May 2011 El Salvador had
indicated that implementation would begin after tbhempletion of domestic legal procedural
requirements; and Morocco had not yet submitted fanmal documentatioff. In addition, Panama’

“1 See http://www.wto.org/english/tratop_e/inftec afitro_e.htm

“2 Seenttp://www.wto.org/english/news_e/pres00_e/pri9atne.

43 A list of schedules of concessions for tariff retions by ITA signatory countries is available from
http://www.wto.org/english/tratop_e/inftec_e/itsdsee.htm

44 For an overview of the status of implementatiomfa®ctober 2011 see WTO Document G/IT/1/Rev.45lalvte from
http://docsonline.wto.org/DDFDocuments/t/G/IT/1 Réidc
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schedules of concessions are not available”®yAtso, other countries have longer implementation
periods?®

Like in the case of the Agreement of Trade in Adftrthe ITA has not been invoked either in the
settlement of disputes related to information tetbgy products. In the three cases that took psackr,
the EU was a respondent and different GATT 1994ipians were invoked by the complainants (United
States, Japan and Chinese Taipei, respectitely).

Recently, there were some events that showed kearee and interest of the WTO membership on this
plurilateral agreement. At the meeting of the ITAn@nittee on 24 October 2011, the EU reiterated its
proposal to expand the coverage of products artitipants under the ITA in written replies to quess
from the ASEAN members. According to the EU viemsgotiating an IT sectoral in the ITA Committee
seems now to be more promising than in the NAMA Mieging Group, given the current state of play in
the negotiations. The EU also suggested that riffifbarriers in the IT sector that have been disad

in NAMA could also be taken up in the ITA Committ&hilippines, Japan and the United States ate stil
studying the EU paper. On the other hand, the Randsederation announced its plans to join the ITA t
encourage the IT industry in that country, and widag submitting a letter to the ITA Committee Chair
this effect, including a schedule of its commitnsfit

All'in all, so far the signatories of the ITA hafadled to re-negotiate the coverage of the agre¢ea

to a longstanding dispute amongst its members. dibegreement between ITA signatures has been
attributed to the fragmentation of supply chainghie ICT sector but also to the fact that severadipcts
have been developed in the new digital economylendthers were merged while others were merged or
become obsolete. (Lee-Makiyama 2011) In order ¢e these new challenges a proposal “proofing” ITA
by creating an International Digital Economy Agres has been suggested. According to Lee-
Makiyama (2011), this new agreement should cover members like Argentina, Brazil, Chile, Mexico,
Russian Federation and South Africa which, althocagtounting altogether for 6.7 % of ICT trade, they
might soon develop the same complications as reggmois at the multilateral level.

Anti-Counterfeiting Trade Agreement (ACTA)*

The ACTA was signed on 1 October 2011 by Austr&lianada, the European Union (represented by the
European Commission, and the European Union Presidand the EU Member States), Japan, the
Republic of Korea, Mexico, Morocco, New Zealandidggipore, Switzerland and the United States.

45 See http://www.wto.org/english/tratop_e/inftec sefiteds_e.htm

%8 For instance, for instance, Kuwait schedule dfftaoncessions states 2011 and 2012 as yearspéinentation
(http://www.wto.org/english/tratop_e/inftece/75@)pwhereas Egypt states 2005 and 2007
(http://docsonline.wto.org/imrd/directdoc.asp?DDEDments/t/WT/LET/459-00.dyc

47 For a list of disputes related to information teology products see
http://www.wto.org/english/tratop_e/dispu_e/dispubjgcts_index_e.htm#selected_subject

8 See http://www.wto.org/english/news_e/news1l efimctll e.htm

® The final text of the ACTA (May 2011) is availatitem
http://www.mofa.go.jp/policy/economy/i_property/gthictal105_en.pdf
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The objective of the ACTA is to put in place intational standards for enforcing intellectual proper
rights in order to fight more efficiently the grawg problems of counterfeiting and piracy. It airos t
establish an international legal framework for ¢dirgy counterfeit goods, generic medicines and
copyright infringement on the Internet. The agreemeovers three areas: improving international
cooperation, establishing best practices for eefoent, and providing a more effective legal
framework>°

Chapter V of ACTA establishes a Committee withilatiies to: review the implementation and operation

of the Agreement; consider matters concerning égetbpment; consider any proposed amendments;
decide the terms of accession to the AgreemennpfMember of the WTO; and consider any other

matter that may affect the implementation and djmra

The ACTA is an example of a “plurilateral” agreernamolly outside the WTO framework. It provides
for any WTO member to be able to accede on a valyritasis and sets up a new international legal
framework run by its own governing body, outsidéstng international institutions such as the WTIO o
the World Intellectual Property Organization (WIP®However, in relation to other agreements already
in place, Article 1 of ACTA states thé¥lothing in this Agreement shall derogate from aligation of

a Party with respect to any other Party under eéngsigreements, including the TRIPS Agreement.”

The Agreement does not include any direct referémakeveloping countries. The preamble refers ¢o th
proliferation of counterfeit and pirated goods etivities that undermine legitimate trade and dnstale
development of the world economy, posing also rigkshe public. In addition, Article 35 sets the
framework for assistance in capacity building aechhical assistance in improving the enforcement of
intellectual property rights to the Parties to thiweement and, where appropriate, to prospectivéd3.
According to this article, capacity building andcheical assistance may cover such areas as:
enhancement of public awareness on intellectugbesty rights; development and implementation of
national legislation related to the enforcemenintéllectual property rights; training of officiatan the
enforcement of intellectual property rights; andmtnated operations conducted at the regional and
multilateral levels.

Trans-Pacific Partnership (TPP)

The Trans-Pacific Partnership (TPP) is an initetproposed by a number of Asia-Pacific Economic
Cooperation (APEC) members including the UnitedeStdo jointly attempt to address problems related
to the lack of uniformity and coverage. As expresse a note titled “next generation” services
negotiations by TheCityUK, the TPP proposes “aketexisting FTA agreements and test whether they
could be expanded to include non-covered areas asigublic procurement, intellectual property right
(IPR), investment protection, non-tariff barriessd regulatory cooperation through adoption of mllyu
agreed trade principles (like the recent US-EU dradinciples for Information and Communication
Technology (ICT)). The resultant agreement couthtbe proposed as a template to other countries. It

*0 See http://www.dfat.gov.au/trade/acta/
L see http://www.thecityuk.com/assets/Uploads/Next&bation-Negotiations-25-Oct-2011-FINAL.pgf.5
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too soon to say whether the TPP approach will wooky extensive it will be, and whether it will carr
lessons of more regional or global general appdiodt?

According to the USTR website, the TPP Agreemelitf@ature new cross-cutting issues not previously
included in trade agreements, such as making thea®ry systems of TPP countries more compatible s
U.S. companies can operate more seamlessly in T&Reta and helping small- and medium-sized
enterprises, which are a key source of innovatiod @b creation, participate more actively in
international trade ™

On November 12, 2011, the Leaders of the nine TPawsfic Partnership countries — Australia, Brunei
Darussalam, Chile, Malaysia, New Zealand, Perug&iore, Vietham, and the United States —
announced the achievement of the broad outlinéiseof PP agreemeritAccording to the outlines of the
TPP, it aims to enhance trade and investment ar@ngartner countries, promote innovation, economic
growth and development, and support the creatiahratention of jobs. The resultant agreement could
then be proposed as a template to other counfrtes. TPP agreement is being negotiated as a single
undertaking that covers all key trade and tradatedl areas. The TPP tariff schedule will covegatids,
representing some 11,000 tariff lines. The ninentioes are also developing common TPP rules ofrgrig
and are weighing proposals now for how to do thistheffectively and simply. Services and investment
packages will cover all service sectors. Negotitiare conducted on a “negative list” basis, which
presumes comprehensive coverage but allows cosiritriaegotiate specific exceptions to commitments
in specific service sectors. Also government prement packages are being negotiated.

The Trade Ministers of the negotiating parties tifiedl five key features of the future TPP: a
comprehensive market access; a fully regional ageet to facilitate the development of production an
supply chains among TPP members; the incorporatiohPP of cross-cutting trade issues to build on
work being done in APEC and other fora (e.g. remulacoherence, competitiveness and business
facilitation, small and medium-sized enterprisesi atevelopmenf); the promotion of trade and
investment in innovative products and servicegdento face the new trade challenges; and to erihbl
updating of the agreement as appropriate to adth&ds issues that emerge in the future as weleas
issues that arise with the expansion of the agreetaénclude new countries.

The United States recently proposed to link the T¢?Ehe WTO's plurilateral Information Technology
Agreement (ITA). According to the portal World Tea@nline “Obama administration is proposing that
current and future members of the Trans-Pacifictrieeship be required to join the World Trade
Organization's Information Technology Agreement, pan intended to respond to fast-paced

%2 See http://www.thecityuk.com/assets/Uploads/Nextd®ation-Negotiations-25-Oct-2011-FINAL.pi.3

53 See http://www.ustr.gov/tpp

54 Among the current group of nine countries involirethe negotiations of the TPP, the United Stdtkesv Zealand, Australia,
have recently manifested that are not yet readigttioew interested countries join the talks. Intcast, all other members would
be willing to allow other potential members liker2aa, Mexico and Canada join the TPP negotiatilkg ta the near term. See
http://insidetrade.com/

%5 See http://www.ustr.gov/about-us/press-office/stuets/2011/november/outlines-trans-pacific-pastrip-agreement

56 “Cooperation and Capacity Building” is one of thsues under negotiation. According to the USTRsitebTPP countries
recognize that capacity building activities carabeeffective tool in helpintp address specific needs of developing couniies
meeting the high standards the TPP countries hgnezd to seek.
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technological innovations and often lagging tarffolicies.® This proposal is part of Obama
administration’s initiative to expand ITA’s coveeagmong the nine countries that are currentlyyptrt

the TPP negotiations, only Vietnam, Brunei and €hile not party to the ITA. Mexico, has expressed a
interest in joining the TPP, but has also longstesi joining the ITA (the benefits of which parti@sist
extend to all WTO members on a MFN basis). Furtloeemother countries have also been requested to
join the plurilateral ITA as part of their commitnte of other agreements. Colombia is in the prooéss
joining the ITA as part of its commitment to do wader the U.S.-Colombia free trade agreement, and
that Russia is doing so as part of its accessitinet@V/TO.

All in all, such a plurilateral agreement followirtge TPP-type would be designed to conform with
Articles V of GATS and XXIV of GATT, and could bdtieer MFN based in effect or non-MFN with
benefits shared only among participants. In additibis agreement could be either within the WTO
framework (WTO Dispute Settlement provisions agfllier outside the WTO framework (with its own
provisions on dispute settlemertt).

Overview of plurilateral agreements

Agreement Within Most WTO Dispute
WTO Favored Settlement
framework Nation (DS)
principle provisions
applies apply
Agreement on Trade in Civil Aircraft v v v
Agreement on Government Procurement (GPA) v x v
International Dairy Agreement and International Bev
v x v
Meat Agreemet
Information Technology Agreement (ITA) v v v
Anti-Counterfeiting Trade Agreement (ACTA) x x x
? ? ?

Trans-Pacific Partnership (TPP) (not concluded yet)
Source: own elaboration. Legend’:zYes;szo; ? =Not available

The plurilateral agreements described above aréhawiogeneous and present differences among each
other. Taking the experience of the existing phieital agreements negotiated as a basis, sometsaspec
seem to be crucial for adopting a plurilateral apph to solve the DDA/WTO impasse. These areas are:
the frame in which the plurilateral agreementsragotiated (should they be part of the alreadytiexjs
WTO framework or not); the principles adopted by thgreements (they were based the MFN
principle and, the resultant benefits would be extendedItthalWTO members); and the possibility to
apply the WTO Dispute Settlement provisions or not.

In sum, there are various alternative forms of ifdteral agreements. The ITA is an example of an
agreement which is “plurilateral” in its negotiati@rigin, based on the MFN principle with benefits
extended to non-participant WTO member countridee GPA is an example of a conditional MFN-
based “plurilateral” WTO agreement with benefitsfimed to participant WTO members only; adhering

57 See http://insidetrade.com/
% See http://www.thecityuk.com/assets/Uploads/Nextéation-Negotiations-25-Oct-2011-FINAL.p5
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WTO members grant reciprocal benefits to each dibenot to non-participants. The ACTA might be an
example of a “plurilateral” agreement wholly outsithe WTO framework without (or with little)
reference to the provisions of the WTO agreeméiitmlly, and although it is too soon to say whether
TPP approach will work, the TPP might be an exarople “plurilateral” agreement having regard to the
“economic integration” provisions of the WTO Agreemts (Articles XXIV GATT, Article V GATS and
Enabling Clause), with its own provisions for omypiconsultation between the parties, dispute
settlement, ete’

Which are the WTO members supporting/rejecting a plirilateral approach to
help solving the DDA/WTO impasse?

During the recent 8th Ministerial Conference (MC8)TO members considered two different directions
on the negotiating approaches that the DDA shakd.tOn the one hand, some members supported the
idea to seek plurilateral agreements, including eswes such as climate change, energy or foodigsecu
which should be discussed within the WTO in oraerthe WTO to maintain its centrality and universal
coverage. Exploring new pathways for negotiatidmeugh plurilateral agreements was proposed by the
United States that, in particular, proposed a fglteial agreement in services. The initiative eartyy the
United States and Australia aims to explore howousr services commitments could be merged into a
broader agreement, involving senior officials fréwstralia, Canada, Chile, Colombia, the EU, Hong
Kong, Japan, Mexico, New Zealand, Norway, Pakistaimgapore, South Korea, Switzerland and
Taiwan®

In line with the idea to seek a plurilateral agreaetrwithin the WTO framework, the National Foreign
Trade Council (NFTC) in the United States has rdgeneleased a paper on “A 21st Century Work
Program for the Multilateral Trading System” ouitlig new ideas to advance the multilateral trade
agenda. The NFTC paper recommends that the WTQueule following key initiatives: conclude a
trade facilitation agreement; negotiate a serviaggeement; take steps to discuss and address 21st
Century global challenges, including optimizing thigital economy and movement of information across
borders, improving global health outcomes and lavgepbstacles to the development and adoption of
clean technologies; and consolidate trade libextiim under the WTO framewoPk.The paper also
features a detailed legal analysis of WTO-consistgaproaches to plurilateral and non-MFN Trade
Agreements. According to Harbinson and De Mee&®@tZ), a “collective request” through a plurilatera
approach could serve as starting point for newreffto assess sectors where a “critical mass” neay b
available. Such an agreement, the authors thimyldtcover services that will be developed in tingife

by advancing on a negative “list basis”.

The Coalition of Service Industries (CSI) from thimited States also supports the negotiation of a
plurilateral agreement in services covering an #ous agenda “that embraces all the regional and

%9 See _http://www.thecityuk.com/assets/Uploads/Nesth&ation-Negotiations-25-Oct-2011-FINAL.p@h.4-5
0 Geneva Watch, January 2012, http:/chicken.caédfldocuments/Geneva_Watch_January23 2012.pdf
51 National Foreign Trade Council, February 2012,
http://www.nftc.org/newsflash/newsflash.asp?Modesw&id=236&articleid=3420&category=All
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bilateral efforts to create open and fair serviceskets, would be greatly facilitated by a servifreg
trade agreement - an International Services Agraeeri&A) - opening markets across sectors. An
element of an ISA could be a binding agreementaia flows that would bar arbitrary blockages ofadat
or requirements of forced localization of data asfructure within a country, but reserve the right
regulate under agreed guidelines for public safptiyacy, public morals, and national security for
example. The ISA would overarch and incorporatestiteices provisions of existing FTAs and the Trans
Pacific Partnership, and new initiatives stemmirayrf the EUUS High Level Dialogue, for exampf8.”
CSlI suggests addressing both traditional negogjatipics and emerging 2Tentury issues related to the
internet and trade facilitation in a plurilatergireement under Article V of GATS but also to “exden
ongoing trade negotiations, for example in the $fBacific Partnership talks, the Obama
administration’s initiative for the Middle East ahrth Africa, the Transatlantic Economic Councithw
the European Union, and other fora as well.”

Other members of the WTO expressed oppositiondmthrilateral perspective proposed by the United
States. These countries were concerned by thetHfattthe inclusion of new issues would exceed the
existing mandate of the DDA shifting away from thevelopment dimension of the round. This position
had notably been defended by the “Friends of Dg@rtnt”, an informal grouping of G90 (African
Group + ACP + Least-Developed Countriés)nd BICS countries, who had required that devetapm
was at the core of all WTO work and aimed for givriority to LDCs concerns. Emerging economies
such as Brazil, Indf4, China and South Africa have openly expressed sippo to plurilateral
approaches as the way forward to the negotiatibtiedVIC8, expressly calling for a continuous botto
up, transparent and inclusive negotiati®hs.

The criticism towards a plurilateral approach to @/fiegotiations has been also expressed to other
plurilateral agreements outside the WTO contexthBdCTA and TPP have been questioned recently by
developing countries like India, concerned abowet plotential impacts of these agreements on public
health, international exhaustion, border measundsdigital goods and internet freedom. During thet |
TRIPS Council at the WTO India stated that “that tidverse effect of the TRIPS plus enforcement
provisions contained in ACTA and other plurilatesgteements in the pipe line would not only affeet
developing countries but could also have an impacthe developed countries. It is therefore esalenti
that collective efforts must be made to protect pléicy space needed not only to access affordable
medicines but also to provide freedom to let theceat digital industry prosper in the interest oé t
mankind.®

If WTO members decide to pursue a plurilateral apph, the question remains open as to what type of
plurilateral agreement could be adopted. As meatioabove, there are different types of plurilateral
agreements where the MFN principle applies, othérsre it does not. There is also the question am ho

62 Gresser, Edward (2012), “Services Trade Liberabmnsais a Foundation of Global Recoveryhited States Coalition of
Service Industries Study.17, available from http://uscsi.org/images#fifress-
releases/Gresser%20White%20Paper%20FINAL .pdf

53 See http://wto.org/english/tratop_e/dda_e/nedatiagroups_e.htm

54 1n particular, India has warned against the useasfigraph 47 of the Doha Ministerial Declaratisee(Annex 1).

%See DG Trade Civil Society Dialogue, “WTO Work Aftae 8" Ministerial Conference, Incl. On the DDA”, Decemi2@11,
http://trade.ec.europa.eu/doclib/docs/2012/jantraydc 148953.pdf
86 CUTS Trade Forum, March 2012.
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would plurilaterals be consistent with Article 1tbe GATT, the principle of non-discrimination angon
WTO members.

How could plurilateral agreements help solve the WD/Doha Round impasse
and contribute to strengthening of the multilateraltrading system?

Plurilateral agreements could provide a way outhef current impasse of the DDA/WTO and offer an
alternative to the ever growing FTAs, RTAs and BiTPRlurilateral agreements could encourage WTO
members to come forward and make commitments witiénframework of the WTO and allow other
countries to join the Agreement later at their disme if seen useful.

Several of the DDA negotiation topics could be mib a plurilateral agreement. Agreeing to such
Plurilateral Agreeements would offer WTO membejsa avay out of the ongoing impasse of the DDA
and b) give countries something to agree to and-tfime through constructive negotiations. Such
plurilateral solutions imply that different group$ members achieve a “critical mass” as other WTO
members join such plurilateral agreements.

Plurilateral agreements can be the way forward usec#his could help consolidate an agreement isetho
areas (not only GATS/services) where there has lbeeonsensus among the parties but, due to the
“Single Undertaking” approach to negotiations, @#shnot been possible so far to conclude with an
agreement. In other words, a plurilateral apprazmiid offer an opportunity to find common ground on
policy issues that cannot command the support adigin countries to agree on a multilateral b&sis.

Plurilateral solutions could offer a means to conthe continuous erosion of the WTO caused by the
increasing number of RTAs, FTAs and BITs sinceifateral agreements allow WTO members to make
further commitments within the WTO system. Hencpluwailateral approach to solve the impasse of the
DDA should be within the WTO framework (not outgidend offer other WTO members the option to
join over time as seen fitting their respectivertoes’ trade strategi&s and offer market access based
on reciprocity (China’s current negotiation for mzarship of the GPA is an example) and be attaahed t
the MFN principle to minimize the free-rider questiof non-participant members benefiting from the
agreement. According to Harbinson and De Mees@t2}, in order to avoid the extension of benefits t
non-members on an MFN basis, there would be a foeedwaiver decision by the Ministerial
Conference or the General Council. Alternativetg interested parties could sign a preferentidktra

%7 Proposed by Prof. Saner at several WTO Conferataisg 2009-2011. Approach for plurilateral negtitin of services was
proposed by the US representative at the W®Bisterial Conference (November 2011). The reagtf the WTO members
was mixed: some members were in favour, but otsteosigly against.

% For further alternatives to restructuring the éraalks to get past the prolonged impasse see HarekBernard (2011),
“Proposals for WTO Reform: A Synthesis and Assesgim@/orld Bank Policy Research Working Paper 55®&ailable from
http://www.iadb.org/intal/intalcdi/PE/2011/07634fpd

% For an analysis on coherence and coordinatioradetplicy making see Saner, Raymond (2010), “Tradecydlovernance
through Inter-Ministerial Coordination: A Source dofor Trade Officials and Development Experts”pRblic of Letters -
Publishing, Dordrecht.
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agreement outside the WTO that would comply withdbnditions established by Article 24 of the
GATT 1994 and Article 5 of GATS.

Conclusions

Plurilateral agreements strengthen multilateraligrey do not weaken it. A plurilateral approachlidou
offer a higher degree of specialization in the tiegjon agenda and, at the same time, allocateigadli
resources on those goals or results that are lthdhe reached.

Plurilateral agreements might constitute a solutmithe impasse of WTO/DDA as well as a basis for
future trade agreements within the WTO contextsTdpproach would help WTO members to reach an
agreement on those issues in which there mightdmnsensus and offer other WTO members options to
join over time according to their respective coiastrtrade strategies. If the plurilateral deals aell
conceived and designed, non-participant WTO memberdd have an incentive to join them at some
later point.

Within the WTO framework there are legal provisi@aliewing for plurilaterals. However, any proposal
for a new agreement in order to be viable needsllmv a set of informal criteria in order to beclnded
under the WTO Umbrella. However, and as suggestetdebexperience of Chinese Taipei, in some cases
a country joining a plurilateral agreement mightpoessured to join the agreement for example, ksecau
of its main trading partners have joint it.

As a basis for future trade agreements within thEOAtontext, a plurilateral approach would bring

transparency to the system, allow related disptddse solved through the WTO Dispute Settlement
Body and be based on the MFN principle. Such amwopghould carefully consider the “free rider”

guestion: the fact that countries could benefitrfrthe agreements without undertaking any obligation
whatsoever, if the plurilateral agreement is basedFN basis. This is an issue that seems to Herbet

tackled on a case by case basis.

The plurilateral agreements negotiated so far, elt a8 the provisions in the WTO Agreements, show
that it is possible to start a new plurilateral egnent within the WTO framework. One way to do it
would be through negotiations amongst WTO membetit & “critical mass” has been reached of WTO
members who support the new plurilateral agreerf@luwing the ITA example covering e.g. 90% of
world trade in a specific sector. The additiondigatiions in such a new plurilateral agreement dabén

be incorporated into the WTO framework for thosenibers who accept them by making a reference to
the new agreement in these Members’ tariff schedidence, such inclusion does not need a decigion b
consensus in the Ministerial Conference or Gen€alncil, contrary to the inclusion of plurilateral
agreements in Annex 4 to the WTO Agreement. “Thiigations are thus “multilateralized” so that all
WTO Members receive the benefits. This methodolagwittedly allows a limited number of “free
riders” but this is considered acceptable as lantha critical mass has been achiev@d.”

In terms of enforceability of the plurilateral teachgreements, the experience with the plurilateral
agreements in place shows that when it concernémmation technology and civil aircraft, the

0 comment kindly contributed by Mr. Stuart Harbinson
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plurilateral agreements were not invoked by the amants. Instead, they cited multilateral agreste
like GATT 1994 or the Agreement on Subsidies andr@ervailing Measures. The case of the GPA is the
exception to this trend because there were 4 adisestly invoking this plurilateral agreement. The
countries involved in these disputes (either asptiamt or as respondent) were the United States, th
European Union, Japan and Koféa.

Plurilateral solutions could offer a means to comthe continuous erosion of the WTO caused by the
increasing number of RTAs, FTAs and BITs sinceifadteral agreements allow WTO members to make
further commitments within the WTO system. Henceluilateral approach to solve the impasse of the
DDA should be within the WTO framework (not outgidand offer other WTO members the option to
join over time as seen fitting their respectivertnies’ trade strategies; and offer market accasgd on
reciprocity (China’s current negotiation for mendiep of the GPA is an example) and be attacheleto t
MFN principle to minimize the free-rider questio won-participant members benefiting from the
agreement. According to Harbinson and De Meest& 4R in order to avoid the extension of benefits t
non-members on an MFN basis, there would be a rieed waiver decision by the Ministerial
Conference or the General Council. Alternativehg interested parties could sign a preferentiaetra
agreement outside the WTO that would comply wite tonditions established by Article 24 of the
GATT 1994 and Article 5 of GATS.

All'in all, for plurilateralism to be effective armlistainable it has to be linked to the multildtacams

and principles. Any plurilateral approach shouldvide room for flexibility to facilitate final
convergence within the multilateral level. Liketire case of the GPA negotiations, it also seems
important that collaborative work among other in&gional organizations addresses topics that atepa
a plurilateral negotiation.
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Annex 1:

Provisions allowing for the negotiation of plurilateral agreements in the WO
framework

Marrakesh Agreement’”

Articlell: Scope of the WTO

3. The agreements and associated legal imetrts included in Annex 4 (hereinafter referrecaso
“Plurilateral Trade Agreements”) are also parttig tAgreement for those Members that have accepted
them, and are binding on those Members. The Plerdh Trade Agreements do not create either
obligations or rights for Members that have notegted them.

"2 The text of the Marrakesh Agreement is availatent
http://www.wto.org/english/res_e/booksp_e/analyfidex_e/wto_agree 01 e.htm
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Articlel11: Functions of the WTO

1. The WTO shall facilitate the implementaticadministration and operation, and further the
objectives, of this Agreement and of the Multilalefrade Agreements, and shall also provide the
framework for the implementation, administratiord aperation of the Plurilateral Trade Agreements.

Article | V: Structure of the WTO

8. The bodies provided for under the Plugilat Trade Agreements shall carry out the functions
assigned to them under those Agreements and ghathte within the institutional framework of the
WTO. These bodies shall keep the General Courfoitrited of their activities on a regular basis.

Article | X: Decision-Making

5. Decisions under a Plurilateral Trade Agreemeriuding any decisions on interpretations and
waivers, shall be governed by the provisions of Aggeement.

Article X: Amendments

9. The Ministerial Conference, upon the requegshefMembers parties to a trade agreement, may
decide exclusively by consensus to add that agneetoédnnex 4. The Ministerial Conference, upon the
request of the Members parties to a Plurilaterad&rAgreement, may decide to delete that Agreement
from Annex 4.

10. Amendments to a Plurilateral Trade Agreemdratll sbe governed by the provisions of that
Agreement.

Article XI1: Accession

3. Accession to a Plurilateral Trade Agreementllsha governed by the provisions of that
Agreement.

Article XI11: Non-Application of Multilateral Trade Agreements between Particular Members

5. Non-application of a Plurilateral Trade rAgment between parties to that Agreement shall be
governed by the provisions of that Agreement.

Article XIV: Acceptance, Entry into Force and Deposit

4, The acceptance and entry into force ofugil®eral Trade Agreement shall be governed ke th
provisions of that Agreement. Such Agreements shalldeposited with the Director-General to the
CONTRACTING PARTIES to GATT 1947. Upon the entrytdnforce of this Agreement, such

Agreements shall be deposited with the Director&sainof the WTO.

Article XV: Withdrawal

2. Withdrawal from a Plurilateral Trade Agment shall be governed by the provisions of that
Agreement.

31



Article XVI: Miscellaneous Provisions

5. No reservations may be made in respeahgfprovision of this Agreement. Reservations speet

of any of the provisions of the Multilateral Tradgreements may only be made to the extent provided
for in those Agreements. Reservations in respeatgbvision of a Plurilateral Trade Agreement khal
governed by the provisions of that Agreement.

Annex 4. Plurilateral Trade Agreements

« Annex4(a) Agreementon Trade in Civil Aircfaft

« Annex 4(b) Agreement on Government Procureffient
« Annex4(c) International Dairy Agreemént

« Annex4(d) International Bovine Meat Agreeniént

Doha Ministerial Declaration’”
Paragraph 47

47. With the exception of the improvements andifatations of the Dispute Settlement Understanding

the conduct, conclusion and entry into force ofabcome of the negotiations shall be treated és p&

a single undertaking. However, agreements reachednaearly stage may be implemented on a
provisional or a definitive basis. Early agreemestiall be taken into account in assessing the thvera
balance of the negotiations.

Hong Kong Ministerial Declaration’®
Annex C: Services Paragraph 7

7. In addition to bilateral negotiations, we agrhat the request-offer negotiations should also b
pursued on a plurilateral basis in accordance withprinciples of the GATS and the Guidelines and
Procedures for the Negotiations on Trade in Sesvitle results of such negotiations shall be exteénd
on an MFN basis. These negotiations would be orgahin the following manner:

(&) Any Member or group of Members may present estpior collective requests to other Members in
any specific sector or mode of supply, identifyihgir objectives for the negotiations in that secto
mode of supply.

" The text of the Agreement is available frattp://www.wto.org/english/docs_e/legal_e/air-79dé.

" The text of the Agreement is available from_Hitpwvw.wto.org/english/docs_e/legal_e/gpr-94_e.pdf
S This Agreement was terminated end 1997. The titkteoAgreement is available from
http://www.wto.org/english/docs_e/legal_e/ida-94dé.

8 This Agreement was terminated end 1997. The titktenAgreement is available from
http://www.wto.org/english/docs_e/legal_e/ibma-94dé

" The text of the Doha Ministerial Declaration isaéable from
http://www.wto.org/english/thewto_e/minist_e/min@Imindecl_e.htm

"8 The text of Annex C of the Hong Kong Ministeriaé&aration is available from
http://www.wto.org/english/thewto_e/minist_e/min@#final_annex_e.htm

32



(b) Members to whom such requests have been madecsimsider such requests in accordance with
paragraphs 2 and 4 of Article XIX of the GATS aratggraph 11 of the Guidelines and Procedures for
the Negotiations on Trade in Services.

(c) Plurilateral negotiations should be organiseithva view to facilitating the participation of all
Members, taking into account the limited capacitydeveloping countries and smaller delegations to
participate in such negotiations.

Ministerial Declaration on Trade in Information Technology
Products’

Annex: Modalities and Product Coverage

4, Participants shall meet as soon as practiGaiieén any case no later than 1 April 1997 to revie
the state of acceptances received and to assessnhbhisions to be drawn therefrom. Participants wi
implement the actions foreseen in the Declaratimvided that participants representing approxinyatel
90 per cent of world trade (2) in information teclogy products have by then notified their acceptan
and provided that the staging has been agreedetpatticipants’ satisfaction. In assessing whether
implement actions foreseen in the Declaratiorhéfpercentage of world trade represented by paatits
falls somewhat short of 90 per cent of world tradénformation technology products, participantsyma
take into account the extent of the participatibrStates or separate customs territories repreggifr
them the substantial bulk of their own trade inhsgroducts. At this meeting the participants will
establish whether these criteria have been met.

(2) This percentage shall be calculated by the V&ECretariat on the basis of the most recent data
available at the time of the meeting.

Annex 2:

Provisions making reference to competition in the BA

Article 6: Technical Specifications

4, Entities shall not seek or accept, iimanner which would have the effect of precluding
competition, advice which may be used in the prjian of specifications for a specific procurement
from a firm that may have a commercial intereghmprocurement.

Article 7: Tendering Procedures

2. Entities shall not provide to any suppinformation with regard to a specific procuremiena
manner which would have the effect of precludingpetition.

" The text of the Ministerial Declaration on Traddrformation Technology Products is available from
http://www.wto.org/english/docs_e/legal_e/itadebtre#fn2
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Article 10: Selection Procedures

1. To ensure optimum effective international coritipet under selective tendering procedures,
entities shall, for each intended procurement,téntenders from the maximum number of domestic
suppliers and suppliers of other Parties, condistéh the efficient operation of the procuremeygtem.
They shall select the suppliers to participatdarocedure in a fair and non-discriminatory manne

Article 15: Limited Tendering

1. The provisions of Articles VII through XIV gov@ang open and selective tendering procedures
need not apply in the following conditions, provdéhat limited tendering is not used with a view to
avoiding maximum possible competition or in a manmghich would constitute a means of
discrimination among suppliers of other Partieprotection to domestic producers or suppliers:...

b) when, for works of art or for reasons mected with protection of exclusive rights, such as
patents or copyrights, or in the absence of coripetfor technical reasons, the products or sesvice
can be supplied only by a particular supplier andeasonable alternative or substitute exists;...

4, However, entities may decide that certmformation on the contract award, contained in
paragraphs 1 and 2(c), be withheld where releaseiaf information would impede law enforcement or
otherwise be contrary to the public interest or ldoprejudice the legitimate commercial interest of
particular enterprises, public or private, or migrgjudice fair competition between suppliers.

Article 19: Information and Review as Regards Obligations of Parties

1. The government of an unsuccessful tenderer whiich Party to this Agreement may seek,
without prejudice to the provisions under ArticlXX such additional information on the contractaads

as may be necessary to ensure that the procuremasntnade fairly and impartially. To this end, the
procuring government shall provide information anhbthe characteristics and relative advantagéeiseof
winning tender and the contract price. Normallystiatter information may be disclosed by the
government of the unsuccessful tenderer providexetcises this right with discretion. In cases nshe
release of this information would prejudice comfai in future tenders, this information shall s
disclosed except after consultation with and agesgnof the Party which gave the information to the
government of the unsuccessful tenderer.

4, Confidential information provided to amarty which would impede law enforcement or
otherwise be contrary to the public interest or ldoprejudice the legitimate commercial interest of
particular enterprises, public or private, or mighgjudice fair competition between suppliers shatl be
revealed without formal authorization from the gamoviding the information.
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